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HOWARD LITSKY, |
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Appeals from the Umted States District Court
for the Northern Dlstrlct of Georg1a

| ~ (October 12, 2005)

‘Before B—IRCH, BARKETT and MA_RCUS, Ci;;cu_it"'J;_'u_i'gesT
._ PER CURIAM: |
| After a Six- day bench trial, the dlstnct court entered ﬁnal Judgment in favor of |
.Howard thsky in hlS lawsuit, based on d1vers1ty Junsdlctlon 28 U SC. § 1332 ,
| "agalnst G 1. Apparel, Inc. (“GI”) allegmg claims for breach of contract and fraud,
contl_'ary tolGe:ergl_a law.‘ In these consohdated _appeals, (1)GLa rma}or supp_her of

ihiprinted T-shirts and sports apparel, asserts 'fhe district court erred by awarding

_I_sitsky damages based on guantum mel-'uitahd‘.statﬁtory attonr-leys’---fees, pursuant to
OCGA § 13-6}11_; and 2) Litsky 'chal'le—nges' the district ee_urt’s failure to award
h1m additiohal 'damages for bfeach of contract based on the parties’ “Atlantika”
transaction. | | |

On appeal following a bench trial, we review a district court’s conclusions of

law de novo, and its findings of fact for clear error. See ALG. Uruguay Compania

de Seguros. S.A. v. AAA Cooper Transp., 334 F.3d 997, 1003 (11th Cir. 2003) (citing



After thorough review, we afﬁrrn

MlTek Holdmgs Inc. v. Arce Eng_g Co., 89 F. 3d. 1548 1554 (llth Cir. 1996))

The part1es are fa.mrlrar Wlﬂfl the underlymg proceedmgs and we only " .

summarrze ‘the relevant facts here L1tsky sued GI, under Georgla law for breach of
contract and ﬁfaud based on GI’_'s failure topay Litsky Com5510n$ fo_f his 'bl‘okera‘ge.'

services, which included taking GI’s orders for certain manufactured goods andthen .

'locating those go‘bds,* or the necessary compOnents. for the manufactu:fe of the

requested goods in the rnarketplace The lawsu1t concerned comrmssmns on three B

. pre employment transactions between L1tsky and GI -- Atlant1ka Rooch1 and Ha1t1 --

as well as ‘Tecovery pursuant to an employment _ agreement that Wwas never

7- memorialized

‘At the bench trial, the dlstnct court cons1dered and welghed the tesnmony of '

14 W1tnesses and reviewed extenswe docurnentary ev1dence The d1str1ct court found'

Litsky’s testimony about'th'e terms of both the pre—employment agre‘em'ent and the

oral employment agreement more credlble than the. testlmony presented by GI

' mcludmg that of Anthony Prisco, the Pres1dent and sole shareholder of GI The court

P'we GRANT Lrtsky s Motlon in 05-12351 to Adopt GI's Record Excerpts in 05- 11788
We DENY Litsky’s Motion in 05-11788 for Frivolous Appeal. : : ,

2 Inthe parties’ pretrial subnnssmns subrmitted pursuant to the district court’s Pretrial Order,
Litsky enumerated 100 items of documentary or physical evidence to be tendered at trial, and GI
listed another 10 items, four of which were described as composite exhibits.
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determined fhat becauSe Litsky provided “a cigniﬁcant arrlount of value arld,other

: -substantial benefits both in the .prese'rrt and in the ﬁrture,” Litsky Was entitle—d‘ to
N recover under Georgla laW based on quasi- contract quantum meruit, and un]ust
- enrrchrnent In calculatmg the amount of damages the court noted that GI “never,
' offered any probatlve credlble or persuasrve evrdence Wlth respect to the nutrgatlon ”

| 7 | ‘of tlns amount 111 any manner.” The court further found that GI engaged in “bad farth
.' ‘was stubbornly lrt1g1ous and caused [Lrtsky] unnecessary trouble and expense,” thus'
o Wa:rrantlng an award of statutory attorneys fees to Lrtsky This appeal followed

| . Fi 1rst thsky challenges the drstrrct court’s decrsron after allowmg for recovery
,of a commission for the- Roochi transactlon 10 deny recovery for commissions on the |
Ha1t1 and Atla;ntlka transactlons In the Roochr transactlon unlike in the other two
: transactrons, GI n_ever took possessron of the’ goods, whrch, in the case of the Ha1t1
transaction, Were'ﬁqn_;goﬁfornung to the ourchase order. The -_district court reje—cted
Lrtsky’e argument that his procurement_ of a “ready, urillrng, and able” purchaser
a Sufﬁce_d ‘for _recovery; where there was no delrvery of the goods. The_district court
- concluded that :thei Iareéemployment agreement_ required consummation of the sale,-
which never occurred for the Atlantika and Haiti tr*ansactions. Based on our review
of th.e record a'nd_cons-iderationof the parties’ arguments, we find no clear error in the

district court’s factual findings on_ this point, nor can we discern legal error in the



district court’s analysiso_f_ Litsky’s rights under the pre-ernployrrrerit _arrang:ement- B
between the partiee-. and its _conclu'sio.n that'L—itsky cotﬂd notrecoverhre cornrr_li'.ss'i-on- |
| for the enconsummated Atlarltika and Haiti transactiOne. |
Turnmg to GI s arguments t?ve likewise find no error n the dlstnct court s
Judgrnent in favor of thsky for damages pursuant to g_____ merult Under Georg1a
law where as here, .no express contract ex1sts between the partles a party may.
- recover under the theory of 11ab111ty for gquan rnerult Wthh requlres the plamtlff '
to estabhsh the followmg elernents (1) the prov1der performed as agent serv1ceS‘ |
. valuable to. the recipient; (2) elther at the request of the re01p1ent or knomngly
accepted by the rec1p1ent (3) the rec1p1er1t s recelpt of whlch Wlthotlt cornpensatmg
_the prov1der would be unJust and (4) the provrder had an expectatlon of
compensatlon at the tlme of rendltlon of services. See Artrac Com V. Austm Kelley '
'Advertrsmg, Inc., 399 S.E.2d 529 533 34 (Ga Ct. App 1990) (mtemal quotatlon R

marks and citation ormtted) see also O.C.G. A § 9-2-7.°

3 Given the numerous terms on which the partles had no agreement the dlstrlCt court
- correctly found that there was no meeting of the minds under Georgia law and, thus, no formal
contract of employment. The unresolved terms included, among others, the following essential
" terms: (1) whether Litsky was an employee or an indépendent contractor; (2) whether the contract .
was indefinite as to its duration; (3) the structure, terms, and amount of Litsky’s bonus; and (4) the
grounds for termination. In short, we are unpersuaded by GI's various chaHenges to the district
court’s conclusion that there was no express contract of employment here and thus L1tsky could
recover pursuant to quantum meruit. Cf. Kwickie/Flash Foods, Inc. v. Lakeside Petroleum, Inc., 541
S.E.2d 699, 700 (Ga. Ct. App. 2005) (holding that neither guantum meruit nor unjust enrlchment
allow recovery where there is an express contract) Because we find that recovery pursuant to
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The disrrict court made the following findings of fact pertaining to Litsky’s

. recovery of quan rnerult damages

. [T]he Court concludes that Plaintiff conferred substant1a1 economic
benefits to Defendant for which Plaintiff expected to be compensated,
amounting to an implied promise. to pay at the time he conferred the

economic and other substantial benefits. "The conferred economic

benefits consisted of value Defendant has: already received and value =
Defendant will réceive in the future as a direct result of Plaintiff’s
- efforts on.Defendant’s behalf. The economic and other substantial .
- benefits include, but are not limited to, money Defendant saved due to’
~ Plaintiff’s contacts, Plaintiff’s educatmg Defendant on how to do cost
- analysrs and Plamtrff’s exposmg Defendant to his substantial busrness |
contacts and sources -

On -t_his record, we are satisfied the evidence, which the districtcourt carefully
considered over the course of a six-day bench trial, fully supports the district court’s

factual findings, which meet the elements of quantum meruit under Georgia law.*

quantum meruit was proper, we need not, and do not, reach the issue of whether Litsky could recover
under the theory of un;ust ennchment :

4We also find IO €1TOT In the dlStl'lCt court’s computa‘non of the award which was based on
 the cost savings achieved through Litsky’s efforts on GI’s behalf. The measure of damages in
' quantum meruit is the reasonable value of the services rendered to the recrplent Centre Pointe Invs.

v, Frank M. Darby Co., 549 S.E.2d 435, 439 (Ga. Ct. Ap. 2001); see also Zampaiti v. Tradebank
Int’] Franchising Corp., 508 S.E.2d 750, 757 (Ga Ct. App. 1998) (providing that measure of
damages is “based upon the benefit conferred upon the defendant and not upon the cost to render the-
- gervice of cost of the goods (citation omitted)). In Georgia, the “reasonable value” to the recipient
is a question for the finder of fact to resolve. See Watson v. Sierra Contracting Corp., 485 S.E.2d
563, 570 (Ga. Ct. App. 1997) (“The Value of services from the perspective of the recipient is

- uniquely that of opinion and is for jury determination as to value, if any.”). As the district court put

it, GI offered no evidence to rebut the figure Litsky requested, which was based on Litsky’s savings
to GI ---or the benefit GI reaped from Litsky’s work -- for goods received from the following
suppliers, all of whom were found through Litsky: Alstyle ($371,597); Shavin Textiles ($41,781); -
Inlink ($86,436); Ameritech ($48,900); Network Sourcing ($46,976); The Greene Company
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Finally,' GI ch_allenges the district court’s award'of statutory attorneys" fe'es',' _
’ _pu:rsuant t0 o.C.G.A. § 13-6-11, which provides the following, a{a ";.;ua:' ?f[’t]h'e |
expenses of ht1gat10n generally shall not be allowed as a part of the damages but
where the defendant has acted in bad faith, has been stubbornly 11t1g10us or has |
caused the plarntrff unnecessary trouble and expense the j Jury may allow them 7 In'
support of its award, the dlstrlct court found that GI acted in bad farth was stubbornly o
:7. hngrous and caused Lrtsky unnecessary trouble and expense thus warrantrng an

award of statutory- fees.

GI’s argument that the exrstence of a bona fide controversy precluded the fee
| award 18 rmsplaced Whrle it is true Georgra courts have 1nterpreted § 13 6 1 1 not to
_. apply where bad falth is not at issue and the fee award is based solely on stubborn
lrtrglousness or the causrng of unnecessary trouble and expense tlns 11m1tat1on does -

not apply here because the drstnct court expressly made a ﬁndrng of bad faith, Wthh

alone, supports the award, See Daniel v. Srnj_th,,.597 S.E.2d 432, 436 (Ga. Ct. App.
© 2004)(“ When bad faith.rs not an issue and.the only asserted basis for a recovery of
attorney feesis either stubborn litigiousness or the causing of unnecessary tr‘ouble and
expense, there is not any-evi'dence to support an award pursuant to_-OCGA_-§ 13-6-11

if a bona fide controversy clearly exists between the parties.” (internal quotation

($377,520); and Casual Knit (819,424). Simply put, the record supports the a.mount awarded.
7



marks-and citation omitted)); cf. Marshall v. King &-Morg. enst_ém, 613 -S.E'.Zdr 7,13
':(Ga. Ct. App. __2005)(“-When a Vb-ona‘fli(:ie 'c_ontroversy efdsts between the parti-es, a
plamtlff cannot 01te stubbom htlglousness or unnecessary trouble and expense as
'- ) proper grounds for awardmg attorney fees. ”) Gwen the dlStl‘lCt court’s ﬁndmg of:

' 'bad falth the exceptlon GI urges us to apply sxmply 18 not 1mphcated

o _AFFIRMED;

>The district court’s finding of bad faith also supports not apportioning the fee award to fees
attributable to claims.on which Litsky prevailed: See Crocker v. Stevens, 435 S.E.2d 690, 698 (Ga.
Ct. App. 1993) (holding that § 13-6-11 fee award based on bad faith is not apportioned between fees
attributable to successful claims and fees attributable to losing claims (internal quotatlon marks and
citation o:mtted)) '




